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STATIMENT OF QUESTIONS PRESENTED 


1. Where plaintiff mails suit to Clerk for filing and suit is 
received by him fcvr days pricr tc expiration of the statutory per- 
missible pericd and plaintiff claims, but defendant denies, that 
filing fees were prepaid and the sit is mailed back to her by an 
agent cf the Court after the expiration of the period, is the suit 


Darred for want of jurisdiction cver the subject matter? 


2. Where plaintiff asks,Court for determination as to amount 
and entitlement date of Sccial Security benefits and the defendant 
files motion to dismiss on grounds that she had obtained a fully 
favorable decision below and where the evidence as to the favorable- 
ness of the decision is controverted in the answer to the motion to 


CGismiss, ean 2 motion to dismiss he sustained? 


3. Where plaintiff is not represented by counsel in a suit 


resulting from a claim for Sucial Security Disability Benefits and. 
the record shows that: the plaintiff was disabled becavse of a mental 
condition, and that she has mace a showing that she has a basis for 
her claim, should counsel e appointed to represent her on a motion 


to dismiss? 


4. Where the authorizing statute permits the defendant 


| 
Secretary to waive the statutory time of liability to suit, is it an 
| 
abuse of his discretion not to do so where the alleged failure of the 


plaintiff to perfect filing of the suit ig attributable to District 


Court officials or United States Marshals? 
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JURISDICTIONAL STATEMENT 


This is an appeal from a final order of the Uhited States 


| 
District Court for the District of Columbia, dismissing an acticn 


for want of jurisdiction over the subject matter. 


STATEMENT OF CASE 


This case arises cut of a complaint filed by appellant pro se 


in the United States District Court for the District of Columbia under 
Section 205 (g) of the Social Security Act, as amended and Section 
1869 (b) of the Social Security Act, as amended. 

The complaint, although it was inartfully drawn, and was 
without benefit of counsel, clearly asks for the following relief: 

A. Proper amount of disability benefits, 

B. Further evidence to establish appellant's medical 
condition before and after the administration of a pneumoencephalo= 
graph. 

Cc. Precautionary measures to be regulated in the f ture 
by the defendant (Secretary of Health, Education, and Welfare) in the 
administration of gas or air into cr onto the human brain. 

D. The preservation of constitutional rights cf the 
plaintiff. 

A fair reading of the complaint shows that the plaintiff 
alleged that she had applied for Social Security benefits on the basis 
of disability, had received certain benefits, was dissatisfied both 
as to the amount of the benefits and the dates of entitlement, had 
exhausted her administrative remedies with regard to at least certain 


and perhaps all of her claims, and was now seeking an adjudication 
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| 
| 
by the Covrt in accordance with the applicable statutes. 
The defendant, through the United States Abtodney for the 
District of Columbia, filed a motion to dismiss on the grounds: 
A. That the suit failed to show a claim jupon which 


relief can be granted. 


B. That the Court lacked jurisdiction over the subject 


| 
matter in that plaintiff failed te file the action within the statute 


of limitation. | 
| 


| 
C. In respeet to the plaintiff's claim ica benefits 


filed on behalf of her daughter, the Court lacked jurisdiction 
| 


| 
because the administrative remedies had not been exhausted. 
| 


Affidavits and other documents in support of the motion and a 


| 
statement cf points and authorities were appended. 


The plaintiff filed an answer statings 
; 


A. She "did attempt tc file action" before the expiration 


of the statutory period of limitation, | 


B. That the United States District Court for the District 
| 


of Columbia had received the complaint prior to the expiration but, 


| 
for reasons that will be described below, did not file it on time. 


| 
C. The Department cf Health, Edueation,| and Welfare aida 


receive the complaint on time, 


D. The issue as to the date of entitlement did constitute 


a justiciable controversy. 
E. The Court had€ a duty to preserve her constitutional 
rights and privileges. 
F. Her dayghter was entitled to benefits and was entitled 
to the payment of the benefits immediately and retroactively. 
Without a hearing and without the presence of the plaintiff, 
the Honorable Judge William B. Jones signed an erder of Cismissal 
stating, 
"Upon consideration of the defendant's 
motion to dismiss and plaintiff's cpposition 
thereto, and it appearing that the Court lacks 
jurisdiction cver the subject matter, it is by 
the Court this 23rd day cf June, 1967, 
ORDERED that the defendant's motion to 
dismiss be and it hereby is granted, and 
that the action be and it hereby is 
dismissed." 
The plaintiff filed a motion for reconsideraticn which was 
denied by Judge Jones. 
The record will show that the purported notice cf final 


acministrative action was mailed to the plaintiff on January 12, 1967. 


The words of the notice are found in the Certificate of Social 


Insurance Award, which is a part of the Joint Appendix. 


The District Court complaint resulting in this appeal was, 
according to the record below, postmarked from Florida March 6, 1967, 


a date well within the period specified by the limiting statute. The 
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| 
complaint was received here on or before March 9, 1967, a date 


| 
within the limiting statute, according to the cfficial stamp cf 


the Clerk of the Court below. It would appear from the filings in 
| 
the Ccurt below that the suit was returned to the plaintiff sub- 


sequent to March 21, 1967, some time after expiration of the limitc- 


tion period. 


It is contended by the defendant that the prepaid filing and 
summonses charges were not provided and that is a accgus given for 
the failure to file the suit in time. With the suit, the plaintiff 
presented a "Certificate cf Service," setting forth that the required 
fees were enclosed in the form of a United States Postal Mcney Order. 

Although the plaintiff in her answer to motion tc dismiss and 
in her motion for reccnsideration of the granting of motion to dis- 
miss does not specifically mention filing fees, en contention, as a 
layman unschocled in the law, that the Clerk received the suit for 
filing in time together with her own certification | to the Court 
below that she had in fact included filing fees in|her criginal 


| 
filing shculd have been accepted by the Ccurt below as her ccontro- 


vention of the defendant's claim. 


| 
The circumstances of the preparation of the answer to martian 


to dismiss and cf the mction of reconsideration are set cut in those 
Gocuments. The plaintiff, who was by that time resident outside 
this city, states in her answer to the motion that; she aid not in 


Sie 


fact receive copies of the defendant's motion until shortly before 
it was to be heard by the jucge. Her answer was typec by her in a 
stenographer's office of the Attorney General's office. As to the 
sequence of the course of events as to the passage of the motion, the 
record below is not’ clear. The motion to dismiss was stampec as 
filed on June 2, 1967. The answer tc the motion to dismiss was 
stampea as filed on June 12, 1967. The decision cf the Judge grant- 
ing the motion tc dismiss was stamped as filed on June 23, 1967, but 
prior tc the stamp of filing of the order of dismissal, the plaintiff 
on June 19, 1967 filed the moticn for reconsideration of the granting 
of motion tc dismiss. 

It should be emphasized that during the entire course of these 
technical proceedings, the plaintiff appellant, whc,as has been stated, 


naa nc attcrney, was receiving papers, sometimes in Florida, some- 


times in Washington and sometimes in Maryland, and was preparing her 


Accuments apparently in government offices in Washington, 
There is nothing in the record that the plaintiff appellant 
ever asked for an attcrney or that it was suggested to her that she 


might have an attorney appointed for her. 


Social Security Act, as amended, § 205(g) 
Social Security Act, as amended, § 1869(b) 
Title 15 D.c. Code, § 703 

Title 15 D.c. Code, § 704 

Title 15 D.c. Code, § 706 

42 U.S.C. § 405(g) 

28 U.S.C. 1914 § (a) 

28 U.S.C. 1914 § (a) 


Rule 16 United States District Court”Rutkes 


Rule 21B United States District Court Rules 


Rule 21D United States District Court Rules 
Rule 21E United States District Court Rules 
Title 28, U.S.c. 1915 § A 


Title 28, U.S.c. 1915 § D 


STATEMENE OF 


l. The civil action in this case was commenced within the 
sixty day period permitted by stat te. The lawsuit was presented 
for filing with the Court within that period, bvt the fact that it 
might not have been formally accepted for filing until some days 
after the period elapsed should not under the circumstances here be 
use@ to prevent the presentation for filing from being an effective 


filing. 


2. On the motion to dismiss, there being a factual issue 


that had not been determined and could not be determined on the 


pleadings above, the motion snould have been denied, 


SUMMARY _OF ARGUMENT 


Timeliness of the Action 


Although it is generally theught that the sixty day period in 


which the Secretary is liable to suit cannot be extended except in 
| 


| 
his discretion, here the lower Court itself, through its own action 
| 


or inaction, caused the plaintiff's sit to be filed at a date Iater 


than that allowed by the statute. The suit in this case was physical- 


ly lodged with the Court in time, but because a clerk stated that 


| 
| 
filing and summons fees had not been advanced, the Ccurt refused cr 


failed, apparently under Title 15 D.C Code § 703, 104 and 706, to 


order the suit marked as filed on time. Had the Clérk acted premptly, 


there was time to notify the plaintiff sc that the fees would have 


been received at the court, if in fact they were not received. Under 


the circumstances, the action was commenced in time jand the motion 
| 
to dismiss on that ground should have been denied. 


II. The Issue cf Whether the Administrative Action|Was Totally 

Favorable | 
| 
The record here is Gevcid of substantiation of the defendant's 
| 
claim that the action was totally favcrable to plaintiff. The 


: | 
plaintiff states that she was entitled to more than) she received and 
| 


her child received for a longer pericd than that during which they 


| 
actually received it. 


This was an issue of fact and therefcre a motion to dismiss 
did not lie. 
IIT. An Attorney Should Fave Been Appointed to Represent the 

Plaintifé in the Curt Below 

The United States Attorney represented the defendant in the 
Court below, and the Court itself had notice from reading the suit 
that the plaintiff was not skilled in the law. Moreover, it was 
conceded that she had been under a disability and that she was 
concerned about use of a pneumoencephalograph procedure in her case. 

Those facts, together with the language of the suit, should 
have persuaded the Court that neither it nor the United States Attorney 
should have acted in effect as her counsellor. Moreover, because 
there was no attorney appointed by the Court, the plaintiff received 


documents connected with the case late, if at all, in Washington or 


in Maryland or in Florida at her various residences. The state of 


the record, particularly as to the sequence of events, is confused. 
The Court had discretion to appoint an attorney and failure to so do 


worked to the plaintiff's prejudice. 


ARGUMENT 
z 


Timeliness of the Action 
; 
The effect of the dismissal in the Court below, if based unon 
| 


the contention that the action was not filed in time, is to penalize 


é 2 | 

the appellant because of what is surely in part,| and perhaps in 
| 
| 


whole, a delay in performance of duty by the Clerk of the Court below 


| 
or of the United States Marshal in that Court. 


Appellant was cognizant of the sixty day period permitted by 
42 U.S.C. § 405 (g). She cited it in her lawsuit, She mailed her 


lawsvit to the Court in ample time to meet the statute, and it was 
| 
| 
received Sy the Court in ample time. 


The former rule seemed to be that something other than the mere 
| 
| 
receipt of 2 lawsit is necessary for filing and) that payment of fees 


is 2 prerequisite of filing of the complaint. Anno v. United States, 


113 F. Supp. 673 (US Ct. Cl. 1964) and Turkett v, United States, 


76 F. Supp 769 (N.D. NY 1948). But doubt upon the validity of those 


decisions was cast by Parissi v. Telechron Inc. 1955 349 US 46, 75 

| 
Sup Ct. 577 (99 L.Ed. 867). In the Parissi case, where notice of 
appeal and appeal bond were received within the prescribed appeal 
period but the appellant did not pay a $5.00 filing fee on time, the 


| 
Supreme Court held tthat untimely payment of the!§1917 fee did not 
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vitiate the validity of petitioner's notice of appeal." 
For 2 later case holding tat, where ihe complaint was filed, 


the statute of limitations was tolled even theugh filing fees were 


late, see Bolduc v. United States, 139 F. Sip $40 (D.C. Me. 1960). 


There is also the close factual analogy of Maier v. Independent 
Taxi, 63 App. D.C. 307, 96 F.2d 59. There, where a sit was filed 
in time but fees were not paid to the marshal because of intervening 
personal facters, the statute was tolled. Thus it world seem that 
the motion to Gismiss shovld not have been granted on the basis that 
the suit was not timely. 

The cases are quite clear that the statutory period may be 
waived by the Secretary. He did not waive it here, nor was he asked 
to waive it. 

A sixty-one day interval between notice and filing was deemed 
to have removed jurisdiction from the Court in Zeller v. Folsom, 

150 FP. Sipp. 615 (N.D. N.¥., 1956); Phillip v. Ribicoff, 211 F. Supp 
510 (D.C. Pa. 1961) Affirmed 319 F. 2d 530: Satterfield v. Cele>rezze, 
244 F. Supp. 190 (D.c. $.carl1965). 

But where there was a sixty one day interval and the sixtieth 
day fell on a Sunday, filing was held to be timely. Johnson v. 
Fleming, 264 F.2d 322 (C.A. Wyo. 1959). Thus it is clear that the 


c2lené@ar date is not conclvsive in all cases. 


Pe: ae 


| 
Nor should it be conclusive here. The law is not entirely 


clear in this kind of a claim when a civil action commences, when 
the filing stamp date differs from the date of delivery to the 

: 
Covrt. Title 15 D.C. Code 7/704 states: | 


"(a) Costs and fees for services | 
rendered by the Clerk of the United States 
District Court for the District of Columbia 
and the Register of Wills and chargeable to 
others than the United States or the District 
of Columbia are payable in advance and shall 
be collected according to such rules and 
regulations, not incompatible with law, |as 
are prescribed by the Court." | 


Insofar as the Clerk is concerned, this gtati:te may or may 
not give him justification for not filing where filing fees are 

not prepaid, but where he or his ministerial agents accept delivery 
by mail of a lawsuit and retain it, without Soiee ss the plaintiff 
chat it was not accepted for filing and then dejay ae return until 
after the statutory period, or delay notifying the elaimant that the 
filing fees were not found, the delay cannot be attributed to the, 
plaintiff. 


| 
ence of a statu- 


So inherently unfair is this that in the abs 


tory prohibition against filing without 2 filing flee paid in advance. 


the plaintiff should not lose his claim by that fact alone. 


And, while the statute says that the fee is "payable" in 
| 
advance, it does not imply that a lawsuit must not be accepted withot 
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prepayment, 

A common definition of "paya>le" is "That is to »e paid, due, 
as bills payable." (Webster's Student Dictionary, Merriam-Webster 
1959.) 

It has been ruled that when filing under 42 U.S.C. 405 (g) 
is timely but service is delayed for seven months, the action will 
lie. Livingstone v. Hobos, 27 F. Supp. 462 (D.C, Pa. 1954). 

Further support for the position that a suit deposited with- 
out prepayment of fees in the District of Columbia is expressly 


fovnd in 22 U.S.C. 1914, which provides in Seetion (q) that: 


"The Clerk of each District Ccurt 
shall reqvire the parties...to pay 2 
L£iting: Lee..." 


but in Section (da) states that: 


"...this section shall not apply 
to the District of Colum>ia." 


It is contended, therefore, that prepayment of a filing fee 
is not a statutory req’irement for filing in the District Court for 
the District of Colum ia. 

Title 15 Section 703 provides (2) At the commencement of any 
suit in the United States District Court for the District of Columbia, 


the plaintiff shall deposit at least ten dollars with the Clerk, to 


be appropriated toward the costs of the suit. But, here again, there 
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| 
is no indication that the suit is not fileable witho:t the prepayment 
| 
of costs. 


Assuming that the filing fees were not prepaid, had the Clerk 
or the Marshal acted promptly and notified the plaintiff by retern 
mail, there was still time for the costs to *»e prepaid and the svit 


would have been in time. 


| 
However, the record is by no means clear that filing fees were 
1 


not paid. The defendant contends that they were not paid. The 


plaintiff certified at time of mailing her suit chat the fees were 
paid, 

It would have been a duty of her attorney, nad the plaintiff 
been represented by an attorney, to bring dhie issue sharply before 
the Court in the reply to the motion to dismiss. ‘The folly of 


disposing of the rights of a litigant on the basis of what may well 


be a clerical lapse is too obvious for comment. 


| 
That the defendant relies on what is such a|small technicality 


may be considered surprising, particularly when a Cabinet officer 
| 
represented by the United States Attorney had it within his power to 


waive the statutory period of limitation and thus see to it that the 
| 
| 
plaintiff's contentions were adjudicated on their lmerits. 


In Social Security benefit matters, the defendant is entrusted 
| 


with a fund to which the plaintiff contributed. His duty to the 
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plaintiff is higher, then, than in most situations where he acts 
entirely as a representative of the Federal Government. That the 
plaintiff may have been troublesome does not relieve the defendant of 
his duty to her. 


ARGUMENT 
cL 


Was There Total Favorapility of Action 

Because there was 2n issue of fact as to the total favorability 
of the administrative decisions, the motion to dismiss should have 
been overrvled on that ground. 

Here the plaintiff asked the Court to determine the amount of 
and the dates of her entitlement and those derivatively due to her 
davghter. She asked for this in her suit and repeated it in her 

opposition to the motion to dismiss by stating she was entitled to 


more than she had received. 


In the motion to dismiss, the defendant contended the decision 


was totally favorable. But no statutory authority and no supporting 


affidavits or cther evidence was presented to show there coul4 Tae 
controversy as te the date and amount of entitlement. Under the 
circumstances, the motion shovld have been denied and the case 
ordered to trial. 

On the record presented, defendant's contention that the 


aecision was entirely favorable is answered by the plaintiff at 


Pa Yo Mae 


| 
| 
| 
| 
| 
| 
top of the last page of her Motion to Reconsider where she states: 


| 

"Plaintiff VIRGINIA KOVIC further asserts 
that in Jaywiaary of 1967 Plaintiff earned $1,575.97 
while selling real estate and earned an) average 
of $500.00 menthly Defore January of 1967, while 
selling real estate. Based on these figures, 
plaintiff's Cisability payment of $97.40 as of 
January, 1967 and the basis of $91.00 Defore 
that time cannot »e an accurate payment of 
monthly disability benefits of which plaintiff 
is entitled." 


ARGUMENT 
IIL 


Appointment of Counsel 


Although the rules for the United States District Court fer the 
| 


District of Columbia do not in themselves require the appointment of 


counsel in this type of action, absent request therefcre, and there 


| 
may be no clear statement from this Court as to when counsel should 
| 
| 


be go assigned in the Court below, this Court can|take notice of te 


fact that counsel is appointed in many cases where no request for 
| 
| 
counsel is made by the litigant. Indeed, by Rule|16 of the United 


States District Court Rules for this jurisdiction) there is provision 
| 


for allowance by the Court of compensation to an attorney, fiduciary 
| 
or guardian-ad~litem and statutes require the appointment of attorne” 


in certain kinds of cases, including proceedings before the Mental 
| 


| 
Health Commission and as guardians-ad~litem, etc.| The Court would 
| 


seem surely to have the power to appoint an attorney in any case 
| 
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where a party litigant does not cbject, pon notice that an attorney 
is desira>le to achieve ‘ustice. The record is ~arren of an chjection 
in this case. 

The very title of the complaint shows that the plaintiff was 
resident in Florida and under ner sgignatvre at the end, she typed 
the words, "In Pro'Persenam". The form of the complaint itself 
demonstrates that it was written by a novice. I is common knowledge 

t the Courts only appoint atterneys with local addresses because 
of the difficulty of maintaining communications with parties or 
attorneys elsewhere, e.g.: Rule 213, 21D, 21 E of the United States 
District Court Rules. 

The care with which the motion to dismiss was prepared and the 
assembly of the supporting dcc ments contrast sharply with the hastily 
preparec and often unresponsive reply of the plaintiff in her answer 
to motion tc dismiss. This is further evidence of the almost certain 


necessity that the vlaintiff had for an atterney. Yet the record is 


barren cf even the first indication that Mrs. Kovic was referred to an 


agency or lawyer for lecal assistance. In this city can be found the 
Neighborhoc.a Legal Services Protect, the Legal Aid Soc#ety and 
numerous individval attorneys who do represent indigents in need of 


attorneys. Indeed, the Court below would have been aided in its 


determination had there been an attorney like marshallinc of the facts 
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| 
and the Law upon which the plaintiff relied. That |the Court below 
| 
might have felt harrassed by filing of strange complaints by persons 
unfamiliar with the law would not give the Court reascn to neglect to 
| 


make a carefrl study of the case to determine whether there was 2 


possibility of relief due the complainant. Wright|v. Rhay, 310 F.2a 


687 (C.A. Wash. 1962) certiorari denied, 23 Sup Ctl 1309, 373 US 913, 
| 


Rehearing denied 34 Sup. Ct. 269, 375 US 926. 
Moreover, had the plaintiff been represented >y counsel, he 
would dobtless have filed a statement from or prekented testimony 
by the Clerk of the United States District Court ab to the filing 
proced res in that Court. The Clerk would have sthted whether it. as 
| 
the practice or a variance from the practice of the Court to retain 
non-fee paid pleadings for lengthy periods or whether such pleadings 
are returned *>y the next mail or whether steps are] taken to pretect 
| 
any of the filer's rights that are ebDserved to be in jeopardy. To 
wipe out the appellant's rights because of a lapse of a functionary 
of the Court is certainly a viclation of procedural due process. 
Earlier in this argument, appellant's count pointed out had 
an attorney been provided her in the Court below, |the issues might 


| 
have been sharpened and the points and authcrities in opposition to 


the motion to dismiss marshalled more effectively. But this Court 


may well find the issues were clearly presented by the appellant 
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when she state€icn Pave 3 cf her Motion for Reconsideration: 


"There is a definite issue at fact as to 
wren plaintiff was totally disabled: as to 
when plaintiff filed her complaint wit’ the 
U.S: District Coort of the District of 
Columbia; as tc wren plaintiff was denied 
access to Vocaticnal Rehabilitation services 
prescribea by law, and when plaintiff tried 
te file for disadility »enefits and was 
denied the right te file for disability 
benefits contrary to plaintiff's constitu- 
tional rights." 


The authority and the discretion cf the trial judge to use an 
attorney is fcund in Title 28, U.S. Code, 1915. Section A states: 


"Any Court of the United States may 
authorize the commencement...of any action... 
without prepayment of fees and costs or 
security therefore, by 2 person who makes 
affidavit that he is unable to pay such 
costs and give security therefore..." 


Section D states: 
"The Court may reqiest an attorney to 
represent any stich person unable to employ 
covnsel and may dismiss the case if the 
allegaticn of poverty is untrve or if 
satisfied that the action is frivolous or 
malicious." 
It is conceded that the plaintif* below did not ask for tme 


appointment of ccunsel nor did she state in her complaint that she 


was impoverished. It was not until the filing of her Mction for 


Reccnsideration that the Court was expressly informed that she was 


in debt and, indeed, was hypothecating her daughter's securities in 
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order to meet her obligations. 


| 

Even at this stage it was nct tcc late for ah attorney to 
| 

| 

| 

The record does not indicate whether the Court below even 
| 


: - P F 
considered whether an attorney was advisable. Indeed, it may he 


be appointed. 


that the Court below felt: the sit was, patently without merit. 
| 
| 


Hewever, the record does not so state. 
Ultimately, any pers.n reading the cemplaint) below and the 
| 
papers supperting it, as well as svpporting the Government's response, 
must have concluded that the plaintiff was a person) in a state cf 
despair, unable to present clearly her own claim against a fund 
established tc aid such persons as herself, If thtle-vtee of her 
lawsuit be correct, the Court below should have exercised its dis- 


| 
cretion and requested an attorney to represent her, 


|; at least for tine 
purposes of the motion to dismiss and for reconsideration of the 
order of dismissal. United States ex Rel, Gardner is maddgn, 352 FL2e 
792 (C.A, Calif. 1°65); Moss v. Thomas, 299 F,2a 729 (€.P, Ky, 1962); 
Jackson v. United States, 221 F. Supp 755 (D,¢; Pa, 1963) Wright v 


Rhay, 310 F.2d $37 (C.A, Wash. 1962) certicrari denied, 33 Sup. Ct. 


| 
1309, 373 US 913, Rehearing denied, 84 Sup. Ctr. 269, 375 US 9256. 


CONCLUSION 


It is submitted that the order Cismissing the suit and the 


refusal to reccnsider be set asice and the case be remanded to the 


District Court for cral hearing on the motion to dismiss and that 


counsel be appointed by the Court below tc represent the appellant, 
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QUESTIONS PRESENTED 


In the opinion of defendant, the following questions are 
presented : 


(1) Was the plaintiff’s civil action timely filed under 
section 205(g) of the Social Security Act, 42 U.S.C. 405 
(g)? 

(2) Does a justiciable controversy exist in this case 
over which the court should exercise jurisdiction? 

(3) Does the failure of the district court to appoint 
legal counsel for the plaintiff justify further proceedings 
before the district court? 

Defendant submits that all three questions should be an- 
swered “No.” 


Counterstatement of the Case —.._........... 
Statutes and Regulations Involved __........-...-.-0---0eseeeeene= ae 


Bimmmary of Argument: go 


Argument: 


I. The plaintiff’s action was not timely filed 


II. Even if the plaintiff’s action was timely filed, her suit 
was properly dismissed because she has received all 
the benefits due her under the Social Security Act —. 


III. The failure of the district court to appoint counsel 
for the plaintiff does not justify the granting of any 
relief to the plaintiff 
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For THE DISTRICT OF COLUMBIA CIRCUIT 


No. 7688 2). 4S 


VIRGINIA KOVIC, APPELLANT 
Vv 


JOHN GARDNER, SECRETARY OF HEW, APPELLEE 


Appeal from the United States District Court 
for the District of Columbia 


BRIEF FOR APPELLEE 


COUNTERSTATEMENT OF THE CASE 


The plaintiff filed her application for the establishment 
of a period of disability pursuant to the provisions of sec- 
tion 216(i) of the Social Security Act, 42 U.S.C. 416 (i) 
and for disability insurance benefits pursuant to the pro- 
visions of section 223 of that Act, 42 U.S.C. 423, on June 
16, 1965. On September 30, 1966, a hearing examiner of 
the Bureau of Hearings and Appeals of the Social Security 
Administration decided that the plaintiff was entitled to 
the establishment of a period of disability commencing 
March 12, 1963 and to disability insurance benefits, based 


(1) 
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upon her application of June 16, 1965. Thereafter by let- 
ters dated October 4, 1966 and October 6, 1966, the plain- 
tiff requested review by the Appeals Council of the hearing 
examiner’s decision and on January 12, 1967, the Appeals 
Council sent the plaintiff by certified mail a copy of its 
decision affirming the hearing examiner’s decision. The 
records of the Social Security Administration contain no 
record of any application filed by the plaintiff other than 
the one of June 15, 1965. 

The plaintiff apparently mailed a complaint to the Clerk 
of the United States District Court for the District of Co- 
lumbia on March 6, 1967. It was not accompanied, how- 
ever by the required filing fees. The Clerk, therefore, 
returned this complaint to the plaintiff on March 21, 1967. 
Several days later, on March 29, 1967, this action was 
filed. Pursuant to section 205(g) of the Social Security 
Act, 42 U.S.C. 405(g), a civil action for judicial review 
of a final decision of the Secretary must be commenced 
within 60 days of the mailing to the individual of notice 
of the Secretary’s final decision. 

On June 23, 1967, the United States District Court for 
the District of Columbia granted the motion to dismiss 
filed on behalf of the Secretary and on June 26, 1967, the 
plaintiff’s motion to reconsider the granting of the Secre- 
tary’s motion to dismiss was denied. On July 12, 1967, 
the plaintiff filed her notice of appeal to this court. 


STATUTES AND REGULATIONS INVOLVED 


Title 42, United States Code, Section 405(g), pro- 
vides in pertinent part: 


“Any individual, after any final decision of the Sec- 
retary made after a hearing to which he was a party, 
irrespective of the amount in controversy, may obtain 
a review of such decision by a civil action commenced 
within sixty days after the mailing to him of notice 
of such decision or within such further time as the 
Secretary may allow. * * *” 
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Title 42, United States Code, Section 416(i), pro- 
vides in pertinent part: 


“(2) (A) The term ‘period of disability’ means a con- 
tinuous period (beginning and ending as hereinafter 
provided in this subsection) during which an indi- 
vidual was under a disability (as defined in para- 
graph (1)), but only if such period is of not less than 
6 full calendar months’ duration or such individual 
was entitled to benefits under section 223 for one or 
more months in such period. 


“(B) No period of disability shall begin as to any in- 

dividual unless such individual files an application 

for a disability determination with respect to such 

period; and no such period shall begin as to any in- 

dividual] after such individual attains the age of 65.” 

Title 42, United States Code, Section 423(a) (1), pro- 
vides in pertinent part: 


“Every individual who— 


* * * * 


“(C) has filed application for disability insurance 
benefits, and 


“(D) is under a disability * * * shall be entitled to 
a disability insurance benefit * * *.” 


Title 42, United States Code, Section 423(b), pro- 
vides in pertinent part: 


«“* * * An individual who would have been entitled to 
a disability insurance benefit for any month had he 
filed application therefor before the end of such 
month shall be entitled to such benefit for such month 
if he files such application before the end of the 12th 
month immediately succeeding such month.” 


Title 42, United States Code, Section 405(c) (4), pro- 
vides in pertinent part: 
«* * * After the expiration of the time limitation fol- 
lowing any year— 
* * * x 
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“(C) the absence of an entry in the Secretary’s rec- 
ords as to the self-employment income alleged to have 
been derived by an individual in such year shall be 
conclusive for the purposes of this title that no such 
alleged self-employment income was derived by such 
individual in such year unless it is shown that he filed 
a tax return of his self-employment income for such 
year before the expiration of the time limitation fol- 
lowing such year, in which case the Secretary shall 
include in his records the self-employment income of 
such individual for such year.” 


Title 15, District of Columbia Code, Section 703(a), 
provides: 


“At the commencement of every suit in the United 
States District Court for the District of Columbia the 
plaintiff shall deposit at least ten dollars with the 
clerk, to be appropriated toward the costs of the suit. 
The court may prescribe rules as to any further costs 
to be paid by either the plaintiff or defendant during 
the progress of the case, and as to the collection there- 
of. Upon the termination of the case any surplus of 
costs shall be refunded by the clerk.” 


Title 15, District of Columbia Code, Section 704 (a), 
provides: 


“Costs and fees for services rendered by the clerk of 
the United States District Court for the District of 
Columbia and the Register of Wills and chargeable to 
others than the United States or the District of Co- 
lumbia are payable in advance and shall be collected 
pursuant to such rules and regulations, not incompat- 
ible with law, as are prescribed by the court.” 


Section 404.601(c) of Social Security Administration 
Regulations No. 4 (20 CFR 404.601 (c)) provides in per- 
tinent part: 


“Application Defined.—Unless otherwise specified, 
the term ‘application’ refers only to an application 
on a form prescribed in § 404.602, and includes an ap- 
plication for monthly benefits, a lump-sum death pay- 
ment, a recomputation of a primary insurance 
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amount, and the establishment of a period of disabil- 
ity.” 
Section 404.601(d) of Social Security Administration 
Regulations No. 4 (20 CFR 404.601(d)) provides in per- 
tinent part: 


“Filing of Application on Prescribed Form.—Except 
as provided in §§ 404.611, 404.613, and 404.614, an 
individual has not ‘filed an application’ for purposes 
of sections 202, 216(i), or 223 of the Act or for pur- 
poses of recomputation of a primary insurance 
amount until an application on a form prescribed in 
§ 404.602 has been filed in accordance with the regu- 
lations in this subpart.” 


Section 404.602 of Social Security Administration 
Regulations No. 4 (20 CFR 404.602) provides in perti- 
nent part: 


“Prescribed Application Forms.—Applications shall 
be made as provided in this Subpart G on such forms 


and in accordance with such instructions (provided 
thereon or attached thereto) as are prescribed by the 
Administration. (See Part 422 for list of appropri- 
ate forms.)” 


Section 404.954(a) of Social Security Administration 
Regulations No. 4 (20 CFR 404.954 (a) ) provides in per- 
tinent part: 


“In General.—Any party to a reconsidered determi- 
nation, a decision of a hearing examiner, or a decision 
of the Appeals Council (resulting from an initial de- 
termination as described in § 404.905), may petition 
for an extension of time for filing a request for hear- 
ing or review or for commencing a civil action in a 
district court, although the time for filing such re- 
quest or commencing such action (see §§ 404.918 and 
404.946 and section 205(g) of the Act) has passed. 
If an extension of the time fixed by § 404.918 for re- 
questing a hearing before a hearing examiner is 
sought, the petition may be filed with a hearing exam- 
iner. In any other case, the petition shall be filed 
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with the Appeals Council. The petition shall be in 
writing and shall state the reasons why the request 
or action was not filed within the required time. For 
good cause shown, a hearing examiner or the Appeals 
Council, as the case may be, may extend the time for 
filing such request or action. * * *” 


SUMMARY OF ARGUMENT 


Plaintiff argues the district court improperly dismissed 
her complaint. She admits, however, that the complaint 
which she sent to the Clerk of the Court on March 6, 1967 
was not filed because she failed to pay the required filing 
fees and that her subsequent complaint was not filed until 
March 29, 1967, after the expiration of the time limit 
specified in section 205(g) of the Social Security Act, 42 
U.S.C. 405(g). She alleges, however, that her first com- 
plaint should be considered at timely filed. It is submitted 
that the Clerk of the Court acted within his authority and 
in accordance with section 704(a) of Title 15 of the Dis- 
trict of Columbia Code in returning the plaintiff’s first 
complaint. But even conceding the plaintiff’s complaint 
was timely filed, the district court was correct in dismiss- 
ing her complaint because no justiciable controversy exists. 
This is so because the plaintiff has been paid and is being 
paid all benefits due her under the Social Security Act. In 
order to be entitled to benefits an individual must file a 
written application. Section 223(a) (1) of the Social Se 
curity Act, 42 U.S.C. 423(a) (1). Section 404.601 et seq 
of Social Security Administration Regulations, No. 4, 20 
CFR 404.601 et seq. In this case the plaintiff’s written 
application of June 15, 1965 which was her only applica- 
tion for benefits, was allowed by the Administration and 
she has been paid one year’s retroactive benefits on that 
claim which is the maximum amount payable under the 
law. Section 223(b) of the Social Security Act, 42 U.S.C. 
423(b). There is, therefore, no justiciable controversy 
presented and no cause over which the court need exercise 
jurisdiction. 


7 
ARGUMENT 


I. The plaintiff’s complaint was properly dismissed for 
untimely filing. 


Pursuant to section 205(g) of the Social Security Act, 
42 U.S.C. 405(g) the plaintiff must have commenced a 
civil action within 60 days of the mailing to her of notice 
of the Secretary’s final decision on her claim. This notice 
was mailed to her on January 12, 1967. The complaint 
must have been filed, therefore, within 60 days of January 
12, 1967. The complaint was not filed, however, according 
to the records of the Clerk of the district court, until 
March 29, 1967. This being so, the complaint was not 
timely filed and accordingly was properly dismissed. Frost 
v. Ewing, 18 FRD 482 (M.D. Pa., 1953); Zeller v. Fol- 
som, 150 F. Supp. 615 (N.D. N.Y., 1956) ; Knight v. Cele- 
brezze, 238 F. Supp. 897 (W.D. S.C., 1965) ; Saxon v. 
Celebrezze, 241 F. Supp. 152 (W.D. 8.C., 1965). 

It is true, as asserted by the plaintiff, that in Bolduc v. 
United States, 189 F. Supp. 640 (D. Maine, 1960) where 
a clerk received a complaint against the United States 
prior to the expiration of the statute of limitations but 
received the filing fee later it was held that the complaint 
was filed when it first was received by the clerk. But in 
Bolduc the rules of the district court did not require the 
advance payment of fees and only by way of dictum did 
the court express doubt as to the effect of any such rule. 
Accordingly, it cannot be controlling in this case, since no 
such rule is involved. On the contrary the payment of the 
fee as an incident and integral part of considering a com- 
plaint properly filed is statutory for section 704(a) of 
Title 15 of the District of Columbia Code expressly pro- 
vides that fees are payable “in advance.” 

Parissi v. Telechron, 349 U.S. 46 (1955) and Maier v. 
Independent Taxi Owners Ass’n et al, 96 F.2d 579 (C.A. 
D.C., 1988) which are also cited by appellant as holding 
that a fee need not be paid to effect a filing of the com- 
plaint are likewise distinguishable. Parissi involves only 
whether the filing of a fee is essential to the proper filing 
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of an appeal. It does not relate, as is the situation herein, 
to compliance with jurisdictional requirements under 
which the United States has consented to be sued and with 
statutory conditions relative to the commencement of any 
such suits, United States v. Sherwood, 312 U.S. 584, 586- 
587 (1941) ; American Power and Light Co. v. S.E.C., 325 
U.S. 385, 389 (1945); NLRB. v. Cheney California 
Lumber Co., 327 U.S. 385, 388 (1946) ; while Mater con- 
cerns only whether the payment of marshall’s fees for is- 
suing of process is an essential ingredient for a suit to be 
considered to have been begun where admittedly the com- 
plaint otherwise was timely filed and the filing fees were 
duly paid to the Clerk of the Court prior to the expiration 
of the statute of limitations for the filing of the suit. 
Plaintiff’s argument that the prepayment of fees is not 
required in the District of Columbia because the schedule 
of fees set forth in 28 U.S.C. 1914 is not applicable to the 
District of Columbia, is also without merit. As the “His- 
torical and Revision Notes” to 28 U.S.C. 1914 explain, the 
District of Columbia was excepted from the schedule of 
fees set forth in the statute to preserve its existing sched- 
ule of fees. No exception from prepayment was intended 
which, in any ease, is covered by section 704(a) of Title 
15 of the District of Columbia Code. And, of course, 
there can be no merit to plaintiff’s contention that the 
Secretary should have extended her time to commence suit. 
Under section 404.954(a) of Social Security Administra- 
tion Regulations No. 4, 20 CFR 404.954 (a), the Appeals 
Council may grant such an extension upon a showing of 
“good cause.” Here the plaintiff not only did not make 
such a showing, she did not even request an extension. 


II. The district court’s dismissal of the plaintiff’s com- 
plaint was proper because the plaintiff has been 
awarded and is receiving all the benefits due her 
under the Social Security Act so that no justiciable 
controversy exists. 


As the affidavits of James H. Nease, Deputy Chairman 
of the Appeals Council, Deputy Director of the Bureau of 
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Hearings and Appeals dated April 22, 1967 which was 
filed with the district court demonstrates, the plaintiff’s 
application of June 15, 1965 was allowed. As further 
demonstrated by the plaintiff’s Certificate of Social In- 
surance Award dated February 7, 1967 (attached to Mr. 
Nease’s affidavit as Exhibit D) the plaintiff was awarded 
disability insurance benefits commencing June 1964, The 
award of benefits as of June 1964 was in accordance with 
section 223(b) of the Social Security Act, 42 U.S.C. 423 
(b) which provides that one year’s retroactive benefits 
may be paid on her application. Accordingly, the payment 
of benefits made to the plaintiff is in accordance with the 
law and is the maximum amount to which she is entitled. 
Sangster v. Gardner, 374 F.2d 498 (6 Cir., 1967) ; Hwing 
v. Risher, 176 F.2d 641, 644 (10 Cir., 1949); Borysuk v. 
Ewing, 96 F. Supp. 779 (D. N.J., 1951) ; Medalia v. Fol- 
som, 185 F. Supp. 19 (D. Mass., 1955) ; McNally v. Flem- 
ming, 188 F. Supp. 309 (D. N.J., 1960). 

Moreover, as the affidavit of James H. Nease and the 
decisions of the hearing examiner and Appeals Council 
(attached thereto as Exhibits A and C) demonstrate, the 
only application of the plaintiff upon which the Secretary 
rendered a final decision subject to judicial review was 
the one of June 15, 1965. At no point during the admin- 
istrative proceedings did the plaintiff even contend that 
she had filed an earlier claim. In her request to the Ap- 
peals Council for review of the hearing examiner’s deci- 
sion (attached to Mr. Nease’s affidavit as Exhibit B) the 
plaintiff merely objected to the grounds upon which the 
hearing examiner allowed her claim and made no mention 
whatsoever of any earlier claim. The Appeals Council in 
rendering its own decision (Exhibit C to Mr. Nease’s affi- 
davit) met the plaintiff’s objections and allowed her dis- 
ability claim upon the grounds she alleged. It was, there- 
fore, only when the plaintiff filed suit in the district court 
that she alleged the filing of an earlier claim upon which 
benefits should have been granted her. Under the circum- 
stances the district court’s jurisdiction was confined to the 
application of June 15, 1965 with respect to which the 
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plaintiff has been granted the full benefits payable under 
the law. Bender v. Celebrezze, 382 F.2d 113 (7 Cir., 
1964). 

More importantly, however, there is no basis whatso- 
ever for the plaintiff’s contention that she filed an earlier 
claim. She has submitted no evidence to support this al- 
legation either to the Secretary or to the district court and 
a thorough search of the records of the Social Security 
Administration reveal that no such claim ever was filed. 
Sections 216(i) and 223 of the Social Security Act, 42 
U.S.C. 416(i) and 423, respectively specifically require 
disability claimants to file applications for the benefits 
they seek. Section 404.601 et seq of Social Security Ad- 
ministration Regulations No. 4, 20 CFR 404.601 further 
prescribe that a written application for such benefits 
must be filed in the manner set forth therein in order to 
establish eligibility for benefits. Compliance with these 
terms are substantive conditions precedent to entitlement 
to such benefits and in the absence thereof, no eligibility 
for benefits can exist. Coy v. Folsom, 228 F.2d 276 (3 
Cir., 1955). But here plaintiff does not even allege that 
prior to June 15, 1965, she filed a written application as 
required by the Act and Regulations. She merely con- 
tends that in some manner she attempted to file an appli- 
cation and was prevented by the Social Security Adminis- 
tration from doing so. There is, however, no support for 
this allegation beyond the plaintiff’s own self-serving 
statement while the records of the Social Security Admin- 
istration are directly to the contrary. In any event, how- 
ever, plaintiff’s admitted failure to file an application as 
required by the Act and the Regulations is dispositive of 
her claim for additional benefits. Thus this court in 
Ruderman v. Folsom, 261 F.2d 378 (D.C. Cir., 1958) af- 
firmed the Secretary’s denial of a claim where a timely 
application for benefits has not been filed, holding as fol- 
lows: 


“The statute compels the timely filing of an applica- 
tion. The regulations are adapted to that and, even 
broadly facilitating initiation of steps looking to ulti- 
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mate adjudication of status and the determination of 
eligibility. But there is no substitute for compliance, 
and we are necessarily bound by the Act and the 
regulations. It follows that the court can afford no 
relief here. We have no recourse but to hold that 
Mrs. Ruderman’s various oral inquiries at the Amer- 
ican Consulate in Palestine failed to satisfy the pre- 
scription of the governing regulations. Aceordingly 
the judgment of the District Court [affirming the 
Secretary’s denial of plaintiff’s claim] must be and is 
Affirmed.” 


And on December 8, 1967, the Court of Appeals for the 
Fourth Circuit in Ray v. Gardner, F. 2d (4 
Cir., 1967), likewise, in following the unanimous judicial 
precedents in this area held that benefits were properly 
denied by the Secretary where there was no application 
for such benefits on file and the only claim relative to fil- 
ing an application was the claimant’s own self-serving 
assertion. It said: 


“We think the District Court properly accepted the 
administrative finding that no claim for disability 
benefits had been filed before the 1964 claim. The 
facts that no such claim was to be found in the rec- 
ords of the Social Security Administration and that 
there was no notation or record of the receipt or filing 
of any such claim, if not conclusive, furnish substan- 
tial evidence in support of the finding. The factfinder 
was not bound to accept the self-serving testimony of 
the claimant and his wife, otherwise unsubstantiated, 
to the contrary.” 


See also Coy v. Folsom, supra; Bender v. Celebrezze, 
supra; Borysuk v. Ewing, supra; Medaha v. Folsom, 
supra; McNally v. Flemming, supra; Kurz v. Celebrezze, 
225 F. Supp. 528 (E.D. N.Y., 1963). 

Further the plaintiff’s allegations that she was some- 
how deterred from filing an earlier claim for benefits due 
to “misadvice” given her by an Administration employee 
cannot entitled her to any relief for regardless of any 
“assurances or statements to the contrary by employees” 
of the Government, benefits cannot be allowed an appli- 
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cant for any period prior to the effective date of a written 
statement “which meets the standard of the Act.” Bender 
v. Celebrezze, supra; Flamm v. Ribicoff, 203 F. Supp. 507 
(S.D. N.Y., 1961) ; Taylor v. Flemming, 186 F. Supp. 280 
(W.D. Ark., 1960); Medalia v. Folsom, supra; Mocogni 
v. Hobby, 126 F. Supp. 472 (D. R.I., 1954) ; Kurz v. Cele- 
brezze, supra. 

Similarly, there is no merit to the plaintiff’s contention 
that her monthly benefit amount was improperly com- 
puted. Here too, plaintiff’s claim that her benefit amount 
is not correct never was asserted at the administrative 
level. She offers no proof whatsoever that she actually 
had derived the earnings she claims she had in 1962 and 
1963 nor that she had reported such earnings and paid 
the required self-employment taxes thereon. Section 205 
(ce) (4) (C) of the Social Security Act, 42 U.S.C. 405 (c) 
(4) (C) bars, therefore, consideration of these earnings 
even if it be assumed she had derived them as alleged, for 
this section provides that 3 years, 3 months, and 15 days 
after the expiration of any year, the absence of an entry 
in the Secretary’s records as to alleged self-employment 
income shall be conclusive that no such earnings were 
derived unless it is affirmatively shown that a tax return 
for such self-employment income for such year was filed 
within the time limitation of 3 years, 3 months, and 15 
days. Martlew v. Celebrezze, 320 F.2d 887 (5 Cir., 1963). 

In conclusion, therefore, the plaintiff has received one 
year’s retroactive benefits based upon her application of 
June 15, 1965. This is the full retroactive amount that 
can be paid upon that application. 42 U.S.C. 423(b). The 
application of June 15, 1965 is the only application the 
plaintiff filed in accordance with the Social Security Act 
and the Regulations promulgated thereunder. There is no 
support for the plaintiff’s allegation that she was misled 
and deterred from the Social Security Administration 
from filing an earlier claim. But even if this were so, 
plaintiff would not be entitled to any relief on this basis. 
Finally there is no support for the plaintiffs allegation 
that her benefit amount has been improperly computed but 
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even if the plaintiff’s allegation that certain earnings 
were not taken into account in computing her benefit rate 
were well taken, these earnings could not now be consid- 
ered in computing her benefit amount. She is, therefore, 
not entitled to any relief on that ground. 


III. The failure of the district court to appoint counsel 
for the plaintiff does not warrant granting the plaintiff 
any relief. 


As plaintiff’s brief acknowledges, appointment of coun- 
sel for her by the district court was discretionary with the 
court. Moreover, as the plaintiff also admits, she did not 
request the district court to appoint counsel. It is submit- 
ted that the fact the plaintiff did not have counsel does 
not, therefore, constitute grounds for reversal of the dis- 
trict court’s dismissal order. And this is especially true 
since, as demonstrated hereinabove, the plaintiff has re- 
ceived all benefits payable to her under the Social Security 
Act. 


CONCLUSION 


WHEREFORE, it is respectfully submitted that the 
judgment of the District Court be affirmed. 


DAviIpD G. BRESS, 
United States Attorney. 


ARNOLD T. AIKENS, 
FRANK Q. NEBEKER, 
Assistant United States Attorneys. 
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